South Saskatchewan River Legal and Inter-jurisdictional
Institutional Water Map.

Derived by L. Patifio and D. Gauthier, mainly from Hurlbert, Margot. 2006. Water Law in
the South Saskatchewan River Basin. IACC Project working paper No. 27. March, 2007.

May, 2007.



Brief Explanation of the South Saskatchewan River Basin Legal and Inter-
jurisdictional Institutional Water Map Charts.

This document provides a brief explanation of the legal and inter-jurisdictional water
institutional map charts in the South Saskatchewan River Basin (SSRB). This work has
been derived from Hurlbert, Margot. 2006. Water Law in the South Saskatchewan River
Basin. IACC Project working paper No. 27.

The main purpose of the charts is to provide a visual representation of the relevant water
legal and inter-jurisdictional institutions involved in the management, decision-making
process and monitoring/enforcement of water resources (quality and quantity) in
Saskatchewan and Alberta, at the federal, inter-jurisdictional, provincial and local levels.
The charts do not intend to provide an extensive representation of all water legal and/or
inter-jurisdictional institutions, nor a comprehensive list of roles and responsibilities.
Rather to serve as visual tools that allow the observer to obtain a relatively prompt
working understanding of the current water legal and inter-jurisdictional institutional
structure existing in each province.

Following are the main components of the charts:

1. The charts provide information regarding water quantity and water quality. To
facilitate a prompt reading between water quality and water quantity the charts
have been colour coded. Water quantity has been depicted in red (i.e., text, boxes,
link lines and arrows), and contains only one subdivision, water allocation. Water
quality has been depicted in blue and contains two subdivisions, that is, potable
water in light brown, and environment in green.

2. Jurisdictional levels (i.e., federal, inter-jurisdictional, provincial or local): the
charts have been divided in blocks according to jurisdictional levels involved. The
violet block depicts the water legal institutional structure at the federal level. The
orange block depicts the water institutional structure at the inter-jurisdictional
level. The yellow block depicts the water legal institutional structure at the
provincial level. The light blue block depicts water legal institutions at the local
level.

3. Within each jurisdictional block, there are at least two levels of information:

(a) The first level (black outlined boxes at the top) identifies the legal
institutional actors (formal institutions such as Environment Canada) and
legal instruments (e.g., an act, regulation) when applicable;

(b) The second level (colour coded according to the water quality and/or water
quantity scheme) outlines some of the roles, functions, responsibilities and
exemptions (when appropriate) of the legal institutions identified above;

4. The Alberta and Saskatchewan Legal Institutional Water Map charts contained a
third level of information within the provincial jurisdictional block (yellow). This
third level (colour coded according to the water quality and/or water quantity
scheme) depicts some implications regarding potential gaps, inconsistencies and
other important issues within the provincial legal structure.
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Canadian water law establishes that the Federal Crown owns water resources and has power on waters listed below under The Canadian Water Act, 1985 . Provinces have jurisdiction
over natural resources, including water resources, under the Natural Resources Transfer Agreement, 1938.

I WATER QUALITY: ENVIRONMENT I
1
Canadian Environmental Assessment ENVIRONMENT CANADA Constitution Act, 1867
FISHERIES Agency . .
) , Migratory The Canadian Water Act, 1985 )
AND OCEANS (The Canadian Environmental Bird In relation to waters on federal lands, inter-jurisdictional waters, and Declzr_atory povv.er, q
CANADA Assessment Act, 1992) Regulations waters where water quality management has become a matter of SpEellnl) [HeiEl; Elnle,
(The Fisheries Accountable to the Minister of the urgent national concern, the Minister of Environment may enter into peace, order and good
Act, 1985) Environment. an agreement with one or more provinces to designate a water government, allow to
quality management area. assert jurisdiction to
provincial water.
1
WATER QUALITY PRAIRIE PROVINCES WATER BOARD (1948 and reconstituted in 1969) WATER QUANTITY
ENVIRONMENT Report and issue recommendations to its members’ agencies. Cooperative Federalism Model.* WATER AILLOCAT|ON
Water Quality Agreement, added to Master Agreement on Apportionment amended in 1992. Master Agreement on Apportionment, 1969.
- *
MEMBER AGENCIES
ALBERTA SASKATCHEWAN MANITOBA WATER PRAIRIE FARM REHABILITATION ADMINISTRATION - ENVIRONMENT
ENVIRONMENT WATERSHED AUTHORITY STEWARDSHIP AGRICULTURE AND AGRI-FOOD CANADA CANADA

PROVINCE OF ALBERTA I PROVINCE OF SASKATCHEWAN

Provinces have jurisdiction over natural resources, including water resources.
WATER QUANTITY

WATER QUALITY WATER QUANTITY WATER QUALITY
' ' ' ' WATER ALLOCATION
ENTVIRONMENT WATER ALLOCATION ENVIRONMENT
ALBERTA ALBERTA ENVIRONMENT ENVIRONMENTAL SASKATCHEWAN SASKATCHEWAN SASKATCHEWAN WATER
HEALTH (Based on the principle of “wise use” and APPEALS HEALTH ENVIRONMENT WATERSHED APPEAL
WELLNESS “most beneficial use of water”)** BOARD (The Health Act, AND RESOURCE AUTHORITY BOARD
, 1994) MANAGEMENT (Saskatchewan (Water
The Environmental The Water Act, (Env. Management Watershed Authority Appeal
Protection and 2000. and Protection Act, Act, 2005) Board Act,
Enhancement Act Introduces the 2002: The (Follows the Crown 2002)
(EPEA), 1992. ability tq transfer Environmental Corporation
water licenses. Impact Assessment Model**¥)
Act, 2002)
Federal level Inter-jurisdictional level r -
WATER WORKS COMMITTEES
|

*Consensus approach, were provincial governments, as primary regulator pf water supplies, have always complied with the Agreement.

**|ntended to guarantee the most economically/beneficial mixture of water uses.
*** \Water right allocation (including priorities of types of use) are left to the discretion of the officials of the corporation (bureaucratic as opposed to statutory resolution).
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Canadian water law has evolved from two common law theories: (a) the English riparian doctrine (“common property resource”, that is, incapable of ownership or collectively owned); and
(b) the American prior appropriation doctrine (temporary right based on “first come, first right” doctrine). Currently, Canadian water law establishes that the Federal Crown owns water
resources and has power on waters listed below under The Canadian Water Act, 1985 . Provinces have jurisdiction over natural resources, including water resources, under the Natural

Resources Transfer Agreement, 1938.

WATER QUALITY

Potable
water is
not a
protected

legal right.

1
ENVIRONMENT

ENVIRONMENT CANADA

FISHERIES
AND OCEANS Canadian Environmental Assessment Agency _
CANADA (The Canadian Environmental Assessment Act, 1992) Mlgr_atory . - Constitution Act,
(The Fisheries Accountable to the Minister of the Environment.* B'rd_ The Canadian Water Act, 1985 1867
Act, 1985) Regulations
v v

-It is an offence to
alter, disrupt or
disturb fish
habitat without
Ministerial
authorization in
accordance with
any regulation,
but there are no
regulations yet.
-large allowance
for deposit of
deleterious
substances
Industrial effluent)
are allowed
through
regulations or
approval.

An Environmental Assessment (EA)

-Is pursued if: (a) the Minister determines that a project
could have significant adverse trans-boundary effects;
or, (b) there is an involvement of a federal authority in the
proposed project; others.

-Decision for approval is based on principle of harm.***
-EA could be self-directed (screenings or comprehensive
studies) or independent (mediator or panel review). Most
EA (99%) are self-assessments.

v

Self-assessment or self-directed assessment:

(a) Comprehensive studies

-Carried only for large projects with potentially adverse
environmental effects (e.g., large projects on oil and gas
development).

-Requires public notification and public comments.

(b) Screening

-Public natification is not requires; occurs in 10-15% of
screenings.

Provision that
oil, oil waste
or any other
substance
harmful to
migratory
birds should
be deposited
in waters or
areas
frequented by
migratory
birds.
However
there are no
regulations
yet.

Federal government has powers on
waters on federal lands, inter-
jurisdictional waters, and waters
where water quality management
has become a matter of urgent
national concern, the Minister of
Environment may enter into an
agreement with one or more
provinces to designate a water
guality management area.

¥

Independent assessment:

(a) Mediation may occur in contested EA consultations,
and could occur in conjunction with a panel review. May
allow public participation.

(b) Panel review where public concerns warrant further
study resulting from self-assessments, if requires mitigating
measures, if still uncertainty of significant environmental
effect. Hearings must provide opportunity for public
participation.

Federal
government could
invoke
exceptional
powers to assert
jurisdiction to
water under
provincial
jurisdiction:
-"declaratory
power”;

-"spending power”;
-"peace, order and
good
government”.

\ 4

Provide for inter-jurisdictional
agreements.

*The Canadian Environmental Assessment Agency. Accessed February 17th, 2007. http://www.ceaa-acee.gc.ca/001/index_e.htm.
**Administer by Environment Canada. Accessed: February 20, 2007. http://www.ec.gc.ca/water/en/policy/federal/e legis.htm.
***Principle of harm: project will be approved if there are no adverse effect, effects can be mitigated, or adverse effects are justified in the circumstances




SSRB Inter-jurisdictional Institutional Water Map
Derived by L. Patifio and D. Gauthier, mainly from Hurlbert, Margot. 2006. Water Law in the South Saskatchewan River Basin. IACC Project working paper No. 27.

MEMBER AGENCIES OF THE PRAIRIE PROVINCES WATER BOARD ( PPWB) *

ALBERTA
ENVIRONMENT

SASKATCHEWAN
WATERSHED
AUTHORITY

PRAIRIE FARM
MANITOBA REHABILITATION
WATER ADMINISTRATION -
STEWARDSHIP AGRICULTURE AND AGRI-

FOOD CANADA

ENVIRONMENT CANADA
The Canadian Water Act, 1985 **

In relation to waters on federal lands, inter-
jurisdictional waters, and waters where water
quality management has become a matter of urgent
national concern, the Minister of Environment may
enter into an agreement with one or more provinces

to designate a water quality management area.***

.

WATER QUALITYIZ ENVIRONMENT

WATER QUANTITYI: WATER ALLOCATION

PRAIRIE PROVINCES WATER BOARD

reconstituted it in 1969.

Saskatchewan (1 representative), Alberta (1 representative), Manitoba (1 representative) and Canada ( 2 representatives) originally formed the PPWB in 1948, and

Report and issue recommendations to its members’ agencies.
Cooperative Federalism Model.****

Water Quality Agreement, added to Master Agreement on
Apportionment amended in 1992.
- Ensure that water quality at inter-provincial borders is maintained
at acceptable levels.

Master Agreement on Apportionment, 1969.
-Apportionment formula for eastward flowing inter-provincial streams is
based on the principle of equal sharing of available water in the Prairies.

I

L

PPWB PERMANENT COMMITTEES

Assists on technical works and provides advice to the Board.

Plan.

Committee on Water Quality
-Coordinates the PPWD water quality
monitoring program.

-Addresses issues of quality of water crossing
inter-provincial borders.
-Responsible for the Water Quality Contingency

Committee on Groundwater
-Deal with the quantity and quality of
groundwater shared by the provinces.

Committee on Hydrology

-Studies the quantity of water in streams
crossing provincial borders, and reviews the
natural flow calculations for Master
Agreement’s formula.

Environment Canada

-Fulfill monitoring conditions and provides
information on water quality and quantity.

F

1 |

Federal level

Based on consensus (participation, cooperation and agreement. Difficult to legally enforced.

Provincial level

*Environment Canada. Accessed February 20th, 2007. http://www.mb.ec.gc.ca/water/fa01/fa01s02.en.html

**Environment Canada. Accessed February 17th, 2007. http://www.ec.gc.ca/water/en/info/pubs/ar/e_ar99-00.htm#preface
***Qnce an area has been designated as a water quality management area, waste deposits are prohibited unless permitted with the payment of a prescribed fee. No regulations yet.
****Consensus approach, were provincial governments, as primary regulator pf water supplies, have always complied with the Agreement.

Inter-jurisdictional level




WATER QUALITY

I
ENVIRONMENT

Saskatchewan Legal Institutional Water Map
Derived by L. Patifio and D. Gauthier, mainly from Hurlbert, Margot. 2006. Water Law in the South Saskatchewan River Basin. IACC Project working paper No. 27.

WATER QUANTITY

WATER ALLOCATION

SASKWATER?* SASKATCHEWAN SASKATCHEWAN ENVIRONMENT (SE) SASKATCHEWAN WATERSHED AUTHORITY (SWA) WATER
(The HEALTH (Environmental Management and Protection Act — EMPA - (Saskatchewan Watershed Authority Act, 2005) APPEAL
Saskatchewan (The Public Health Act, 2002 & The Environmental Impact Assessment Act, 2002) (Follows the Crown Corporation Model**) BOARD
Water 1994) SE is responsible for all matters not by law assigned to (The
Corporation Act, other Minister or government agency. v Water
2002) Ownership Priority of Appeal
l l ! ! ! -The Crown interest Board Act,
Designs owns the -The 2002)
: ' water. Corporation
builds, Waterworks -Exempted Provides can cancel the
owns related to from EMPA -No guidance EMPA access to right to use
waterworks Acts obligate water quality (Licensing) for the provides Authority to | Water Management of water by water granted
to supply municipalities for human are Minister’s SE issue Env. quality waterworks issuing by the
potable and to provide consumption agriculture decision immunity Protection testing and water Corporation -Appeals for
non-potable potable water. require a (The regarding for Orders ( water infrastructure licenses. model. decisions of
water; meet permit from Agricultural EIA** No failure to (lack of quality (e.g., dam, -Prohibition -Preservation the
or exceed the Minister Operations provisions in carry out || relevant info.) weir) of transfers of interests Corporation
regu!atory of Env., Act,19950), setting out functions info) of prior to The cancellations
requirements unless oil and gas requirements and watershed Water Act of and refusals
exempted. (The Oil and of the EIA. duties. water out of 1984, but not of water
- Designs, Gas the necessarily rights.
builds, owns Conservatio watershed. priority.
wastewater n Act, 1978), -No position -Lack of clarity
works ~12 others. for transfer in terms of
_Ma_?_agc;jement and 1 T of water priorities is "in
certifie rights to the
operations and Q new users. legislation”.
maintenance; Role of enforcement Effective Information on water
meet or exceed relies on two management Inconsistent quality and issuing of
regulatory Ministers. Whose role resides on various decision- Lack of protection orders rely Lack of statutory scheme of water rights and unclear
requirements is it? Ministers & dept. making. accountability on different agencies. priorities of allocating water rights.

(Water work operators are accountable
to the Minister of Environment, also

MUNICIPALITIES

directors and officers or agents of a

corporation).

Provincial level

*Self-supporting, commercial Crown corporation.
*Water right allocation (including priorities of types of use) are left to the discretion of the officials of the corporation (bureaucratic as opposed to statutory resolution).

***Environmental Impact Assessment.

Local level

¥

LOCAL ADVISORY COMMITTEES
Appointed by the SWA for a specific period of time and a

specific purpose.

Lack of legal requirement in terms of forcing
the Corporation to follow the committees’
advise.




Alberta Legal Institutional Water Map
Derived by L. Patifio and D. Gauthier, mainly from Hurlbert, Margot. 2006. Water Law in the South Saskatchewan River Basin. IACC Project working paper No. 27.
WATER QUALITY WATER QUANTITY

| |
ENTVIRONMENT WATER ALLOCATION

ALBERTA ALBERTA ENVIRONMENT (AE) ENVIRONMENTAL
HEALTH (Based on the principle of “wise use” and “most beneficial use of water”)* APPEALS
WELLNESS : : BOARD
The Environmental Protection and Environmental
Enhancement Act (EPEA), 1992. No overarching The Water Act, 2000. Appeal
responsibility on f[he Minister of !Enwronment to be Introduces the ability to transfer water licenses. Board Regulation,
responsible for the environment. 1993: and
1 f Environmental
DIRECTOR DIRECTOR Protection
(Appointed under EPEA, 1992 and designated by (Appointed under The Water Act, 2000 and designated by the Minister of Environment) and Enhancement
the Minister of Environment) Establishes water management plans (WMP) & water conservation objectives (Miscellaneous)
I (WCO). Decisions are pursuant to WCO and WMP in place, or if absent by Cabinet Regulation, 1993.
EPEA - Potable Water -Forestry is order.
Regulation, 2003 omitted, drilling of L2

Alberta Public

-Established requirements water, oil and/or Ownership Priority of Transfers of Dispute resolution Appeals for
Health for waterworks system in gas wells are -The Crown interests water rights -Those involved may decisions made by

Laboratory order to be approved. exempted from owns the water. | -Statutory scheme | -Applications request the Director to || the Director on
Analysis for -Transfers responsibility EPEA. Provides access | of priories within must be made to | review the matter. dispute
compliance for ensuring potable water || -Director’s to water by each, and the Director. -Might be sent for resolutions.

monitory is done || gypply to the person decisions are not issuing 4 types between water -Incentive to mediation.

at government responsible for legally compelled || of water right types. save water and -Compensation is
owned laboratory. || waterworks system. to consider EIA* || licenses. -Household user transfer its payable in the amount

<

-Director’s discretionary

power to issue
environmental
protection orders
regarding waterworks
systems operations.

<

report.

-EIA for non
mandatory EPEA
activities are at the
discretion of the
Director.

= =

Weak legal

-Prohibition of
transfers of
watershed water
between major
river basins.***

water right priority
are subject to the
discretion of the
Director.
-Guaranteed
grandfathering
water interests
and power.

marginal value of
water for
compensation.
-Possibility of
market transfers.

considered by the
Director.

-Appeals for decisions
made by the Director
can be sent to the
Environmental
Appeals Board.

= =

Existence of statutory scheme of water rights and priorities for allocating water rights.
Centralized management and decision-making. Director has a strong say on decisions.

Director has a
strong say on
decisions.

Centralized
monitoring

environmental water
quality controls, weak
accountability.

Waterworks system

Person responsible for waterworks (i.e., owner,
operator, local authority), system is accountable
to the Director at Alberta Environment.

Provincial level

Local level

*Intended to guarantee the most economically/beneficial mixture of water uses.

*Environmental Impact Assessment.
***“major river basins” are the Peace/Slave River Basin, the Athabaska River Basin, the North Saskatchewan River Basin, the South Saskatchewan River Basin, the Milk River Basin, the Beaver River Basin, and
the Hay River Basin. In Government of Canada. 2003. Bulk water removals: Canadian Legislation. http://dsp-psd.pwagsc.gc.ca/Collection-R/LoPBdP/BP/prb0213-e.htm. Accessed on February 8th, 2007.




Comparison between Alberta and Saskatchewan Legal Institutional Water

Structures.

Derived by L. Patifio and D. Gauthier, from Hurlbert, Margot. 2006. Water Law in the South
Saskatchewan River Basin. IACC Project working paper No. 27.

AB legal institutional water
structure
(quantity and quality)

SK legal institutional water
structure (quantity and

quality)

Principles under
which water is
managed.

Based on the principle of wise
use and most beneficial use of
water — economic benefit.

Based on the principle of
water as a common good.

Structural
organization.

Centralized government
scheme,

Decentralized government
scheme,

Number of legal
formal institutions
involved in
management and
decision-making of
water resources.

One formal institution (based
on 2 Acts) responsible for all
water issues, under one Director
(designated by the Minister of
the Environment).

Institutional overlap (4
formal institutions — including
two Ministers - based on 4
Acts).

Allocation of water
rights and water use
priorities.

-Water allocation: Statutory
model (legislated model).
Statutory scheme of priorities of
water licenses and types of water
uses.

-Strong Director’s (one person)
discretionary decision-making.

Water allocation:
Corporation model (at the
discretion of the corporation
officials).

-Lack of clarity in terms of
priorities in allocating water
licenses and types of uses.

Bulk transfer of
water.

Does not allow transferring of
watershed water between major
river basins.*

Does not allow transferring of
watershed water out of the
watershed.

Water allocation
dispute resolution.

-Legal facilitation of dispute
resolution due to statutory
scheme for priorities allocation.
-Environmental Appeals Board:
appeals for decisions made by
the Director regarding two or
more people dispute resolutions.
No system for appeals regarding
Director’s cancellations and
refusals of water rights.

-Lack of guidance for legal
dispute resolution, no
statutory scheme regarding
priorities for water allocation.
-Water Appeals Board:
appeals for decisions of the
Corporation cancellations and
refusals of water rights.

Potable water
accountability.

Strong at the local level.

Strong at the local level.

*In Alberta, “major river basins” are the Peace/Slave River Basin, the Athabaska River Basin, the North
Saskatchewan River Basin, the South Saskatchewan River Basin, the Milk River Basin, the Beaver River
Basin, and the Hay River Basin. In Government of Canada. 2003. Bulk water removals: Canadian

Legislation. http://dsp-psd.pwgsc.gc.ca/Collection-R/LoPBdP/BP/prb0213-e.htm. Accessed on February

8th, 2007.
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